2/02 Exam MO Essay Examination Question 1 - Example 1

#1

Under Missouri law, Mary must give Frank at leas 60 daysnotice of her intent to relocate Samto
Albugquerque. The notice hasto be inwriting. The notice should identify the proposed
relocation. Identify the basis for the relocation, demonstrate the impact on Sam, and provide
suggegtions on how to mantain Sam’s relationship with Frank. Frank has 30 daysto regpondto
the notice. If Frank consents Mary can take Sam to Albuquerque If Frank does not respond to
Mary, she can take Sam to Albuquerque at the end of the 60 day period. If Frank objectsto the
proposed relocation, Mary has to get a court order to take Sam out of the state.

#2

Frank has two optionsto block Mary. Frst, he can object to Mary s notice, and require the court
to issue aruling on theissue. Second, Frark can petition the court for a change of Sam’ s physical
custody.

#3

The standard that the court will apply is the best interest of the child for both possibilities.
However, with respect to changing actud custody, the court will dso look to see whether thereis
a subgantial and continuing change of circumstances with resped to the parents and child. In
today’ s mobile society, the courtsare hesitant to order changes of custody resulting from job
changes, unlessthereis a substantia adverse effect on the child or thereis evidence that the
relocation isfor the purpose of depriving the noncustodial parent of contact with the child.

In evaluating best interests of the child, the court will look at the following factors:

1) Parent’ s willingness to perform their parental roles;

2) Child's wishes;

3) Parents wishes;

4) Child' s adjustment to community, home and schoal;

5) Child’ s relationship with parents, siblings and other important people in the child’s
life;

6) Which parent is most likely to foster a continuing relationship with the other
parent;

7) Age and mental condition of all those involved;

8) Benefitsto the child of living with each parent; and

9) Other relevant factors.

#4

Mary will note for the court that the reocation is rdate to her husband' stransfer, and not some
ulterior purpose  Shewill note that she has fostered Sam'’s relationship with Frank. She will note
how she has encouraged Sam'’'s musical talents. She will aso point out the benefits of the
Albuguerque music scene.

Frank will note his efforts to encourage Sam's love of goorts and his adive involvement therein.
He will note that he has cooperated with Mary on parenting Sam. He will note that he has



scheduled his time off to coincide with Sam’s summer vacation.

#5

If Frank does not consent, but does not file an action to block the relocation, the earlies Mary can
take Sam out of state is 60 days after her initial notice.

#6

If Frank takesstepsto block therelocation by filing with the court, Mary cannot take Sam out of
date until the court hasruled on Sam’s petitions. Of course, the court would haveto rulein
Mary s favor d <.
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#1

For one parent to rdlocae achild, the parent (Mary) must do severd things, thefirst of which is
give Frank 60 days notice of her intention to relocate Sam before she actudly relocates with Sam.
She mugt dso submit anew Parenting Plan to Frank and the court. If, 30 days after Frank is
served with the notice, he consents to the relocation, then Mary can relocate Sam at the end of the
60 days. She needs to have notice and the Parerting Plan served on Frank by about June 20,

2001 (roughly 60 days before Augug 20, 2001).

#2

He ocould kidngp Sam, but more redistically he could file a motionwith the court proposing to
block the relocation, refusing to consent to the relocation.

#3

The test the court will apply isthree-fold:

1. What are the best interests of the child;

2. Istherelocating parent acting in good fath (primary concern) and is the"blocking parent”
refusing to consent in good faith;

3. Isthere anew Parenting Plan on file?

#4

The main factorsto stress are: the economic advantage to child; economic advantage to relocating
parent; physical and emotiona needs of child; and the chance for areationship with the non-
relocating parent. Therefore, Mary will stress (1) that Bob's salary will be increasing, which will
economically benefit Mary and Sam; (2) the award winning music program by the Albuquerque
Synphory Orchestra; (3) possibly that Sam could see Frark more inthe summer to make up for
lack of time shared during the school year; (4) tha she has filed aParenting Plan (if she has).

Frank will bring up that: (1) Sam may not get to compete in gorts near as much in New Mexico
ashere (2) Frank won't get to see Sam nearly as often if he ismoved to New Mexico; (3) while
moving will help Sam with music, it may "stunt” his sports ability growth - of which, he has a
promigng career (football team); andif no new Parenting Plan is implemented, he would mertion
that.

#5

If Frank consents or if does not consent but takes no action on the matter, Mary may move Sam
60 days after notice is served on Fank.

#6

If the court alows relocation, any time after the court order. If the court refuses to allow the
relocation, Mary may not relocate Sam.
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#1

In order to move Samto Albuquerque for the beginning of the year, Mary must give notice to
Frank of her intention within the next 5 days (approximately). In order to relocate a child, the
primary custodian must give notice to the other parent (if that parent has visitation or custodial
rights) at least 60 days prior to the proposed relocation. If Mary wishesto be successful in the
proposed relocation, she should also begin taking stepsto maximize her possihility of sucoess.
For instance if the Albuquerque Symphony Orchestra is a program for which Sam would have to
gain admission, Mary should begin taking those steps to have Sam admitted. The written notice
mug be givento both Frank, and the Court having jurisdiction over the cugody meaiter by way of
the Parenting Plan. Mary will need to file amotion to amend the Parenting Plan.

#2

If Mary complies with the stat utory 60-day written notice requirement, Frank may object to the
proposed relocation by filing with the Court of Cole County within 30 days of receiving the
notice. At thispoint, Frank could force the Cole County Court to adjudicate the propriety of the
relocation and any proposed changesto the aready accepted Parenting Plan. Additiondly, if the
Parenting Plan is temporary, Frank may move to make it permanent, thereby effectively denying
Mary the ability to relocate with Sam (due to vigtation requiremerts).

#3
The court will apply the “bed interests of the child” test in resolving this disoute. T he court will
consde avaiety of factors, including but not limitedto:

Wishes of the child

Emotiond and physica needs of the child

Connection the child has to his current community, school, etc.

Opportunitiesof the child under the proposad relocation

Cudodial status of the parents

Ability for meaningful visitation of the non-custodial parert, and whether custody
arrangements can be modified to allow meaningful vigtation if the relocation
occurs

SuprwWbE

#4

Mary will argue that theincrease in Bobi' s salay if they relocate will elevae Sam' s sandard of
living. Shewill dso argue that as primary physical custodian she has a strong psychologica bond
with the child, and it would bein Sam' s best interest to dlow him to nove with her to
Albuguerque. Mary will also argue that the Y outh Symphony presents avery unique opportunity
to advance Sam’s stated life goad of playing in a symphony orchestra. Finally she will also argue
that Frank canhave meaningful, efective vistaionwith Sam if the Parenting Flan is amended to
allow visitation over longer portions of the summer, or even holidays.

Frank will argue that Sam has sgnificant connections to Jefferson City through school and his
participation onthe footbdl team He can d < argue tha Sam has psychologically bonded with



himas aresult of the rather frequent visitation. He can argue Sam'’ s potential ability to be a
starter on the high school football team. Finally, Frank can argue that he will effectively lose
vigtation rightsif Mary takes Sam so far away.

#5

If Frank doesn't object, the earliest date that Mary can move Sam is 60 days after she givesthe
required statutory notice.

#6

The earliest date that Mary can relocate Sam is after the Cole County Court has adjudicated the
relocation digute inMary’' s favor.
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#1

The Boone County case was not timely filed. The statute of limitations for tort cases is5 yeas.
The cause of action accrues when damagesare sustained - Oct. 22, 1998. Thestatute of
limitations can be tolled for a number of reasons. Here, Plaintiff filed a voluntary dismissal
without prgudice originally on Nov. 4, 1994. Doing so gives plaintiff one year inwhich to re-file.
Therefore, Paul had until Nov. 4, 1995 to re-filethe charges. Instead Paul continuoudy
dismised. Thisinnot proper and does not extend the time in which he could refile the petition.
These dismissals appear to be in bad faith.

#2

Three mehodsof discovery that can be used are interrogatories, degpositions, production of
documents; physical examination (appropriate here because thisisa persond injury case).
Interrogatories are written questions served on parties aking basc, preliminary questions. They
are good discovery devices that led to information on who isin charge; available records and
documents, and the like. Depositions are questioning parties or witnesseslive. The witness's
attorney is present and can make certain limited objections. The deposing party can aso file a
subpoena duces tecum requiring the deponent to bring certain documents. M edica examinations
can be ordered by the court if the physica condition of the party hasbeen put inissue. Thisis
appropriate in personal injury cases.

A summary judgment motion can be supported by affidavits, opponent admissions, and discovery
so long as there ispersonal knowledge, the witness is competent and the facts are admissible at
trid.

#3
The gandard for determining whether summary judgment is warranted is no genuine issue of
material fact and the movant is entitled to relief as a matter of law.

#4

If thetria court denies the motion for summary judgment, it cannot be appealed because such a
denia isnot fina. There issomething left for thetria court to do. 1n order to befind, al the
issues between the parties must be resolved. Here, the denial of summary judgment means the
case will proceed to trid.

#5

Y ou can ek awrit of prohibition or mandamus Both are aform of extraordinary relief.
Prohibition basically means that the judge lacks jurisdiction to do what heis about to do and
should be stopped by the higher court. Mandamus means the judge is required to do something -
he has no discretion - and should be ordered to do it. Neither prohibition nor mandamus will be
granted here.
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#1

It does not seem that the Boone county caseistimely filed. Either the five year or two year
statute of limitations applies to Paul’ s cause of action. [It soundsin tort. 1 would need to do
some research to discover which sol truly applies.] Assuming that the five year sol applies (the
cach-dl sol for tort actions that do not have a stated sol) his case was timely filed in St. Louis
County. But Paul’ s voluntary dismissal filed inNov. of 1994 operated to dismiss the case. A
party may voluntarily dismisstheir case at any time prior to the introdudion of evidence & trial.
Court approva isnot required for such adismissal. So, regardless of the communication re: the
trial date from the clerk’s office, Paul’s case was dismissed by hisfilingin 1994. Even assuming
that he was protected by the one-year savings statute, hefiled his case inBoone County more
thanone year dter his St. Louis Co. cae was dismissed. There seemto be no fects that indicate
therewas atolling of the statute for any other reason (e.g. the defendant was absent from the
state whenthe cause of action accrued, or Paul was disabled at that time.).

#2
| could use interrogatories requests for admission and depositions.

Interrogaories ae written questionsre: the case that aresert to the other party. Theparty
typically must respond to these questions within 30 days; must do so with good faith and after an
investigation (for answers that the party is unsure of). If the party believes a quedion is inproper,
she must clearly object to the question.

Requests for admission are requests for the admission of the genuineness of documents or the
truthfulness of material facts that are sent to the other party. Usually, if they are not answered
within 30 days, they are deemed admitted.

Depositions (typicaly) are oral examinations of ether parties or non-parties, taken under oath and
usually recorded by a court reporter.

#3

The court determines whether there are genuine issues of materia fact in the case and that the
moving party isentitled to judgment asa mater of law. (Thestandard is no genuine issues of
material fact and the moving party is ertitled to judgment as a metter of law.)

#4
No, | cannot appeal the denial. Such a denial is not a find judgment that can be appealed from. It
does not finally decide the rights and liabilities of the parties.

#5

| could seek to have the denial termed an interlocutory order and seek gpped. | could also apply
for an extraordinary remedia writ. | would need to show irreparable harm [e.g., rights being
infringed, harassment] and just cause before | could obtainthe writ. | would need to do further
research regarding any other remedies and relief | could seek from the court of appeals.
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#1

Volurtary dismissal is effective the day it isfiled. In this case, that date was November 4, 1994.
The subsequert errors by the derk’ soffice do not changethat. A court order isnot necessary to
make the voluntary dismissal effective, and does not change the date of dismissal.

A paty who has voluntarily dismissed (a suit which was timely filed within the statute of
limitations) without prejudice may refile within one year of the dismissal date. The fact that the
statute of limitations expired after the filing of the original suit and before the suit is re-filed, does
not bar the subsequent suit. Provided that it is re-filed within the one year period. The one year
period in this case expired on November 4, 1995. Since the case was not re-filed until March 22,
1996, the subsequent suit is barred by the statute of limitations.

#2
Three discovery methods which you can use to prepare your summary judgment motion are:

1. Requests for Admission - wherein you ask a party to admit or deny certain facts or
gpplications of law to fact. You can even ask the party to admit or deny the
ultimate issue in the case.

2. Interrogatories - whereinyou ask a party to answer written questions, the answers
to which disclose facts and reasoning.

3. Depositions - Depositions can be conducted on written questions or orally. They
are not limited to parties.

#3

The standard for granting summary judgmert is that there is no genuine issue of material fact
about which there could be reasonable disagreement, and hence judgment is appropriate as a
matter of law. All reasonable inferences are to be drawn in favor of the respondent. Also, the
respondent cannot rest on mere allegations, but must come forward with affidavits and other
admissible evidence which support his clams.

#4

Generdly, only final orderswhich dispose of all damsasto al parties, and which digpose of al
pending motions are gppealable. A summary judgment order isnot a find order and you would
have to wait for the conclusion of the case. However, you can take an interlocutory apped if the
trial court makes an express determination that the order disposes of at least one claim asto one
party and an express determination that thereis not just reason to delay the appedl.

In this case, you could not appeal, absent the express determinetions by the trial court which
would allow you to make an interlocutory apped.

#5

Y ou coud dso ask the court of appealsfor aWrit of Prohihition, to prevent the trial court from
acting in a way which is incorsistert withthe requirementsof law. Y oumug show the court of
gopeds that the trid court has exceeded itsauthority. That can be donein a stuation such asthis
where the statute of limitations clearly bars the suit from proceeding.

Writ of Mandamus (?)
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#1
Appeals Court will review the decison of the Comm. & Board if the decision was valid, final and
based on substantial evidence.

#2
Appeals Court will treat the actions with deference and only rever se for an abuse of discretion.

#3

The Court of Appeals might refuse to affirm the decison if the agency acted in an abuse of their
discretionor if they faled to observe theprope requirementsat the hearing with regard to
procedure. Becausethisisa governmentd action specificto Dr. Bad asan individud and his
license is a property right, due process considerations will be balanced to support his rightsto
procedures.

Therefore, if the decision was:
1. made without observing the formalities of procedure asto evidence, testimony,
presentation;
made in abuse of discretion not supported by the evidence
made without substantia evidencein that it was too week to rely upon,
due process considerations of notice violated
or if Dr. Bob was not granted the discovery of the evidenceit relied upon.

agrwd

#4

Dr. Bad could argue that the journd is hearsay evidence and speculative of medica conditions by
alay peson or that, Snce thisisa contested case, he was not given proper noticeindiscovey of
its contents. He could also argue that the journa is privileged but thiswill fail in that the
condition is at issue at the hearing.

#5

Hearsay Testimony

The action against Dr. Bad isacontested case inthat it isadjudicativein nature and ahearing is
required by statute.

At the adminstrative hearing, the rulesof evidence are somewhat more relaxed than in a criminal
or civil trial. The hearing requires that a party be entitled to examine and cross exam ne witnesses
and to present evidence

Hearsay may be considered here on these groundsif the proffered tesimony is reasonably
calculated to apprise the agency of testimony relevant to the hearing or if it is offered and the
oppos ng counsd does not object.

Here, Dr. Bad did not object to the admission and offering of the journal, he did not preserve the
objection for appeal by objecting, therefore the hearsay is admissible.

#6
The Court of Appeals to a contested case is limited to the record of the agency and will afford



deference to the agencies determination if based on substantial evidence and they did not abuse
their discretion. Here if the opposed finding was based on substantial evidence, the Appeds
Court will not reverse.

In this case, great weight was givento the journal and to the depositions of med. personnel. On
these facts, thiscongituted substantial evidence such to preclude the Appeals Court from
interfering.
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#1
Under Missouri law, the ct. of appeas makes ade novo review of the legal decisions of the
Commisson and Board. The questions presented arelegd, not factud.

#2

The ct. gives deference to factual conclusions reached by the Commission and Bd. when related
to their areas of expertise. Questions of law are reviewed de novo. Factual conclusons must be
supported by evidence on the record in a contested case.

#3

The decision by the bd. to revoke Dr.’s license was not made by an impartia arbiter, but by the
bd., which had also acted as a prosecutor. This violaes due process and MAPA rules, which both
require decisions in contested cases or adjudications to bemade by an independent person. Dr.
doesn’'t seem to have had an opportunity to present evidence at the Bd’s Oct. 2001 hearing. Ina
contested case, a party has aright to put on relevant evidence. The Commissions finding, which
go to whether thereis cause to discipline Dr., does not resolve the question of what the
appropriate discipline should be. Dr. hasaright under MAPA and a due processright to put ona
defensein al phases of the disciplinary process. The evidence supporting the decison may not be
weighty enough to support the decision; there is only hearsay evidence and testimony presented
by subsequent treating physicians, phydcians who would be competent to testify asto facts as
witnesses but who shouldn’t be used to establish standard of care.

#4
The evidence might be construed hear say.

#5

Hearsay evidence can be conddered when the decison maker decidesthat the testimony is
credible and not otherwise prejudicial. The rules of evidence in administrative cases are not as
strict asin ct. cases, and the agency can consider any evidence it considers credible.

#6
The ct. of appeals must defer to the administrative agency' s decision if the decision is supported
by competent and substantial evidence.
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#1

The trid court reviews decisgons of the Commisson if Dr. Bad has exhausted all of his
adminigtrative remedies. The exception would be if there would be undue delay or if it would be
futile to continue with the administrative remedies.

Here, thetrial reviewed Dr. Bad's case without atria so the Appellate court would be
appropriate.

#2

The gopellate court givesdeference to the Commission and the Board. For maters/questions of
law, Missouri courts review matters on the record (formal contested cases as here) using a
substantial evidencetest. |f there is substantial evidence to support the decision, the Board and
Commission’s dedsion will be upheld.

For mattersof fact, the Missouri courtswill review de novo and subgitute thar own judgment.

#3

a. If there was bias by the admnidrative law judge or one making the final decision

b. If the Dr. dd not get adequate due process sincea liberty right was in question

c. If the Doctor was denied the ability to cross examine witnesses and have afull/fair hearing

d. If the Board/Commission abused its discretion in making determinations of law, fact or policy

or any hearing dedson
e. Abuse of discretion relative to admission of items of discovery;
a decision by the Board and Commission that was not explaned nor supported by the evidence.

#4
The administrative hearings in Missouri follow most of the procedural guiddines tha the Missouri
courts follow.

The journal kept by Mrs. Patient Heart may be considered hearsay and therefore not admitted.

#5
Missouri administrative agencies follow most of the procedural guidelines of the Missouri courts,
including the admisson/denial of hear say testimony.

The administrative agency may admit hearsay evidence when it will help the administrative agency
adequately review al of the evidence and not violate the claimant’ s due process rights.

#6
The Court of Appeals treats evidentiary metters as matters of law and usesthe substantial
evidence - sufficient support of evidence standard.

The oourt will give deference to the adminigrative agency so long as there wasnot an abuse of
discretion.
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#1

Remedies in equity are only availableif: (1) thereis no adequate remedy at law, (2) enforcement is
feasible, and (3) defenses do not bar the action. In this case, since it is predominately a trade
secrets/trade name case, courts will generally permit equitableremedes if all elements are
otherwise satisfied.

1. Injunction: Ron should seek aninjunction against Hope to stop her from using her knowledge
of his customer lists, product information, and similar trade name. An injunction will be available
if no adequate remedy at law will prevent the harm seeking to be enjoined, if the balance of harms
favors the Petitioner, and if it is fair.

In thiscase Ron will argue that his product information (Formula), though not apatented was not
available to the public and that he kept it in asafe. He will arguethat the cusomer lists were not
publicly available and that they were treated confidentially. Hope€'s using both the formula and
the confidertial customer lists should be enjoined because there is no other remedy available that
would protect his interests/tr ade secrets.

Ron will argue that Hope should be enjoined from use of the name“ Canned Rug” because it will
confuse customers and will result in harm to his business - - especiadly since it is essentialy the
same product. Generaly he will argue that the harm to him is much greater than that potentially
caused to Hope because, since she misappropriated his trade secrets, she is not entitled to use
them. These same facts also support a finding of fairness.

2. Specific Performance: Where avalid contr act exits, enforcement is feasible and fair, and the
promises therein are mutual, the court may order specific performance.

Where a non-compete covenant is at issue, a court will normally enforce them if they are not
unconscionable. Inthiscase, Ron will argue that the non-compete was reasonable intime and in
scope and will seek specific performance against Hope.

Injunction will likely succeed as to use of customer lists and formulas but not to trade name (see
Free Speech discussion below).

Specific Performance - will probably succeed because non-compete appearsreasonable. The time
element may be too long, but aMissouri court would likely blue pencil it to shortenit to a more
reasonable time, e.g. 2 or 3 years.

Hope's Defenses:

As discussed above, Hope will argue that the injunction against use of trade name violates her
right to free speech. Normally a person is permitted to advertise and name products as they dedre
0 long as not fraudulent. Inthiscase, Ron did seek trade name protection, therefore Hope will
argue tha free speech allows he to name her product.

She will argue that the customer lists were not trade secrets. Normally information that a former
employee takes avay in his/her head is nat proteded. She will arguethat she is permitted to
contact former customers because she did not misappropriate any property.



She will argue that the formula was not a secret because it was not patented.

She will argue that the non-compete was not reasonable in time or geographic cope and is,
therefore unconscionable.

Hopewill also argue that enforcement of the equitable remedies is not feasible. Wherea court
does not have jurisdiction over a party eguitable remedies normally fail due to infeasibility. Since
Hope now livesin lowa, she will argue that enforcemert is not feasible due to lack of jurisd ction.

However, since Hope lived in Missouri, entered into the contract in Missouri, jurisdiction
probably exits.

Hopewill also argue that an adequate remedy at law isavailable. She will argue that money
damages or roydties could be awarded thusremoving the court’ s jurisd ction in equity.

She will argue unclean handswith respect to the non-compete contract. Ron told her that he
would not enforce it when they entered intoit. She would argue that this “fraud in the
inducement” resultsin Ron having unclean hands which meansthat he committed some
misconduct in connection to the transaction for which equitable relief issought. Thisis
particularly true since she objected to the provision. She will argue that Ron should therefore be
estopped from asserting the non-compete provision.

Furthermore, shewill arguethat snce Ron falled to pay bonuses provided for that the contract is
unenforceable because Ron breached its terms.  Such an argument could be an “unclean hands’
argument or could be “failure of mutual remedies.” For specific performanceto be proper, the
obligations of a contract must be enfor ceable against both parties. The party seeking enforcement
must havefully performed. Here, Ron has not fully performed, therefore no specific performance.

NOTE: Since Ron kept his customer listsin a safe and on a secure file, the court will likely find
that the lists were confidential and, therefore, trade secrets notwithstanding the fact that Hope
was able to memorize them.
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#1

Ron may pursue several eguitald e remedies against Hope with varying success.

First, Ron may request injunctive relief to prevent Hope from competing with him accordng to
the terms of the non-competition clause in Hope' semployment contract. Such clauses are
generdly enforceable if @ damages are difficult to ascertain; b) substantial irreparable harm could
result to Ron; and c) it isnot unconscionable as to geographical and temporal scope.

Ron may not succeed here. Most courts will not enforce a coverant not to compete for aterm
greater than 2 years. Thiscovenant is for 5 years. Furthermore, it isunclear whether this
geographic scope istoo broad. $1000 in annual sales in not very much, so Ron could easily keep
Hope from competing in any state. Finally, if Ron’s bookkeeper can tell Ron how much noney
Hope' s competition iscosting him, Ron may have an adequate remedy a law.

Second, Ron may seek injunctive relief to prevent Hope from using histrade secrets and
confidential businessinformation. While Ron did not have Hope sign a confidentiality agreement
and did not patent his hair formula, Ron has a common law right to the confidentiality of those
trade secrets if he make reasonable effortsto keep them secret. Here, Ron keeps his formula and
customer ligs locked away, so Ron probably has such aright. He may not compleely succeed
however because Hope discovered the ingredients to his hair formulain the same manner that any
other competitor could have, through independent testing.

Third, Ron may seek injunctive rdief to prevent Hope from using the name *“Canned Rug.” While
itisnot exactly the same as “Canned Coiffure,” if the name isreadily recognized in a market and
the competing name is sufficiently similar to cause confusion about the two products, Ron may be
ableto enforce his common law right to the trade name. Again, he will haveto show that thereis
no adequat e remedy at law. Finaly, Ron may be ableto assert a congructive trust or an equitable
lien on any proceeds that Hope has received from her business.

#2

Hope may be able to assert a few defenses. With regard to the non-competition agreement, Hope
can assert that Ron can be adequately compensated through an action at law because hisdamages
are readily ascertainable. Hope may al0 assatt that the covenant is not reasonable as to time or
geographic region. Ron must show that the time and geographic region are reasonably necessary
to protect hisinterest. Most courts do not enforce such agreements for greater than 2 years and
the scopeis relatively broad. In Missouri, however, the court hasthe authority to “blue pencil”
the clause and modify it to a reasonable scope and enforce it a srewritten.

Hope may aso argue that Ron is estopped from enforcing the clause because he promised her that
he would never enforce it and she relied on that assurance (whether reasonable or not) when she
entered the contract. FHnally, Hope may arguethat the clauseisnot enforceabl e because Ron
breached the employment contract by failing to pay her bonuses asrequired. Thisoutcome will
depend on whether the court determines the covenant not to compete to be a dependent or
independent clause in the contract. If it isindependent, then a breach by Ron does not excuse her
non-performance. Hope may defend her use of trade secrets by showing that they were readily
ascertainable by the general public. Thismay work as to the formula of the hair spray, but not as
to the customer list. Even though Hope obtained the customer list by photographic memory, she
only had access to it because of her employment.



Hope will want to argue that the trade names are dissimilar so as not to cause substantial
confusion as to the identity of the products.

Hope will also argue that the hair formula she uses utilizes different chemicals. Thiswill be afact
determination to see if those chemicals causethe produds to be substantially similar or differert.



2/02 Exam MO Essay Examination Question 4 - Example 3

#1

For a court of equity to grant relief, the court must find that damages at law would provide an
inadequaterelief to the claimant, the religf must be feasble the court will do a bd ancing test to
ensure that the harm to the defendant will not greatly outweigh the benefit to the plaintiff and
decisons by cts. of equity are always discretionary.

In this case, Ron’ s damages due to log profitsbrought on by Hope's competing business are
undeterminable and would be speculative. Also, Ron would be subjected to multiple continuous
suits brought on by Hope continuing to sdll her product, causing Ron mor e damages and
continuing breaches. Thus damages would be inadequat e remedy.

It must also befeasible for a court of equity to grant rdief. Thus the d. must have jurisdiction
over the person who's conduct will be charged. In this case, the court must have juris. over
Hope.

Ron should seek aninjunctionfromthe d. of equity to prohibit Hope from lling her version of
the aerosol spray. Ron would claim Hope wrongfully obtained his *trade secret.” A trade secret
consgsof a secret (such as aformula) that gives one acompetitive advantage in busnessand is
not otherwise available. Thisisatort where act. of eq. may grart an injunction. In thiscase,
Ron’s formula is a secret that he keegps locked in a safe, also indicating it isnot readily avalable to
others. It has given him acomp. adv. in that ordersarerollingin.

Also, generdly, othersare free to imitate products when they are not patented unless it will
midead or confuse the public or info. on which to imitate was obtained wrongfully. By having a
lab dissect the ingredients of Ron’s spray, Hope may have violaed and the ct. may grant an
injunction.

While customer lists are generally not considered trade secrets, they may be consdered if they ae
sgnificantly diff. than the average list. Ron has compiled alist of repeet, loya customers, he
keeps the only lig locked in a secure file and prohibits copies. Ron’s customers are the type that
belong to a select, specific, limted, specialized market. Therefore, Hope's contacting of Ron’s
customers violates afiduciary duty that she owed Ron, thusa ct. may grant an injunction
prohibiting her from contacting them.

It isnot clear whether ct. would grant an inj. regarding the formula since Hope did change the
chemicals. However, Ron does have a property right in his formula and it was obtained
wrongfully.

Ron may ask the court for specific performance regarding the employment contract with Hope.
Specific perf. requiresavalid contract, in which all conditions have been met and thereis
mutuality of remedies. A vdid K reqg’s. identity of parties, congderaion, written and sgned.

These are present in the case and dl conditionsare met and no mutuality problemsexist.

A ct. of eq. may grant specific perf. regarding acontract not to competeif therestriction is
sufficiently limited to tha which is necessary to protect theemployer and it islimited to



geogrgphic area and duraion. MO will Blue pencil in a contract to make it reasonable if its not
patently unreasonable. In thiscasethe contract may be unreasonable inthat Hope can’'t work in
any area of male vanity busness, and that it is for five years. Also any state w/$1000 in sales
seems unress. since such amnimal amt. Cts. generally prefer the contracts only last for 1-2 yrs
So, if MO would Blue pencil thisinto make it reas., the ct. may grant specif. perf. enalding Hope
to sell her product in those state, otherwise its unreasonable and won't be enforced.

#2

Hope ocould clameq. edoppel. Eq. Edoppel iswhere a plairtiff makesa communicaionon
which the def. detrimentdly rdied and by allowing P to assert her claimed rt. would be unjust to
the defendant. Ron communicated to Hope that he wouldn't enforce the K and therefore, relying
on this she reluctantly relied. In now alowing Ron to assert this right would hurt Hope.

Hope could also seek a Recission. Recission regs. that the original contract was void. Hope
could rely on aunilateral mistake on her part, that she didn’t know he would rely on it - he
fraudulently misrepresented this.

Hope could rely on a misstat ement/mistake of fact by Ron that he wouldn't enforce when he
knew he would.

She could also claimthat she entered into the contract under duress or coercion since her job was
contingent on her signing and Ron repeatedly assured her it wouldn't be enforced.



